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U.S. Tax Court ADR Survey Report 

March 27, 2015 

1. Formality of the Program 

• Is there a formal ADR program?   

Yes, governed by Tax Court Rule 124, which provides in (a) for voluntary binding 
arbitration of “any factual issue in controversy,” and in (b) for voluntary nonbinding 
mediation of “any issue in controversy,” but does not “exclude use by the parties of 
other forms of voluntary disposition of cases.” 

The binding arbitration provision apparently has only been used in one case; to the 
extent ADR is used as discussed below, it is the mediation provide by subsection (b). 

• If so, where is it documented (Rule, Practice Note, etc.) 

Tax Court Rule 124, copy attached 

• Is it publicly available?  (If not, can we get a copy?) 

Yes 

NOTES: 

1.  Although Rule 124 provides only that the parties may request arbitration or 
mediation, in practice Judges sometimes suggest such ADR – generally mediation as 
noted above, so below I refer only to mediation or “ADR” meaning mediation. 

2.  Rule 124 mediations are very rare.  Of about 28,000 pending cases per year, there are 
perhaps 5 to 10 ADRs.  The reason appears to be that before a case gets to the Tax 
Court, it has gone through an administrative appeal process at the IRS, and there is an 
ADR process at that level.   

3.  Most information in this Report was provided by U.S. Tax Court Chief Special Trial 
Judge Peter J. Panuthos, 202.521.4704.  Judge Panuthos mentioned he is moderating a 
panel on ADR at the Tax Court and the IRS on May 9 at the ABA Tax Section Meeting in 
DC.  He said we were welcome to send an observer. 

2. Staffing 

• How is the ADR program staffed? Is there a tribunal ADR office? 

No staff. 

• Are the ADRs themselves staffed with tribunal judges, ADR office staff, or external 
neutrals? 
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Under Rule 124 the mediator could be a private party, but in practice the mediator is 
virtually always another Judge or Special Trial Judge on the Tax Court.  Apparently 
this is to avoid the need to pay the arbitrator.  On the rare occasions when a private 
party is used, it is generally a retired Judge. 

• Does the tribunal maintain a list of qualified neutrals who have expertise in the 
relevant subject matter jurisdiction of the tribunal?  How is that list maintained? 

No 

• Are neutrals required to be members of the bar/tribunal? 

Not required, but in practice usually are current Judges.  See prior answer under 
staffing 

• How are neutrals compensated (if at all)?  

Usually current Judges are the arbitrators and they are not compensated. In the rare 
case when a retired Judge is used the parties pay the compensation.  

• How are the parties charged (if at all)? 

Not charged if a current Judge is the arbitrator 

3. Process 

• What cases are eligible for ADR? 

Any 

• Are certain cases (e.g., are pro se cases) excluded? 

No 

• Are any cases mandatory?  If so, what cases? 

No 

• How is ADR initiated—through notice from the parties, or is it initiated by the 
tribunal? 

Either.  Rule 124 requires a joint or unopposed motion to initiate mediation.  Rule 
124(b)(1) states that the mediation will proceed in accordance with a Court order 
setting forth such directions as the Court considers appropriate.   

• If initiated by the tribunal, how are cases selected for ADR? 

If the assigned Judge thinks it’s a good idea 
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• Is there an initial ADR session to determine whether cases are appropriate for ADR?  
If so, is there documentation the parties have to complete in advance?  If so, what 
must be provided? 

No, just a joint or unopposed motion requesting mediation to initiate. 

• Is there a default ADR process?  If so, what is it?  If not, how is the form of ADR 
determined? 

No 

• Are there any guidelines/limits on the time for ADR? 

No 

• How is confidentiality addressed? 

A protective order would be entered.  Probably by the Chief Judge because only 
he/she has authority to “straddle” both the case docket and the ADR process.  The 
order would be entered in the case docket.  [sounds odd but that’s what I was told] 

• How are case deadlines and extensions handled (e.g., does the neutral facilitate 
extensions; do the parties have to file normal motions to extend litigation deadlines)? 

Ad hoc – handled as appropriate in each case 

• Who participates in the ADR conferences? 

Usually just the ADR Judge and the parties 

4. Success Measurement 

• How does the tribunal measure the effectiveness of the ADR program? 

The mediator generally provides a report to the Chief Judge.  It serves as a record 
that is available to the Judges of the Court. 

• Will the tribunal share its ADR effectiveness statistics? 

“Probably not.” 

• What is the tribunal’s experience with the Government as an ADR participant? 

The IRS has been more open to mediation in the last 5 or 10 years.  The IRS generally 
does not propose mediation but will participate in appropriate cases, particularly if 
the Judge suggests it. 
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• Does the tribunal maintain effectiveness statistics in cases where the Government is 
an ADR participant?  If so, will the tribunal share those statistics?  If not, what is the 
tribunal’s anecdotal experience in where the Government is an ADR participant? 

No statistics are kept.  As noted above mediation is quite rare, due in part to prior 
IRS administrative process and the ADR available there, and perhaps influenced by 
the fact that 70% of Tax Court cases are brought pro se.  Anecdotally, success rates 
of those mediations that do take place are relatively high – perhaps 50 to 80% -- 
owing probably to the fact that it is a voluntary process and if both parties agree to 
mediate, the chance of success is high. 



(7/6/12) 91 RULE 124 

1 The amendments retitling and restructuring Rule 124 are effective as 
of May 5, 2011. 

RULE 124. ALTERNATIVE DISPUTE RESOLUTION 1 

(a) Voluntary Binding Arbitration: The parties may 
move that any factual issue in controversy be resolved 
through voluntary binding arbitration. Such a motion may be 
made at any time after a case is at issue and before trial. 
Upon the filing of such a motion, the Chief Judge will assign 
the case to a Judge or Special Trial Judge for disposition of 
the motion and supervision of any subsequent arbitration. 

(1) Stipulation Required: The parties shall attach to 
any motion filed under paragraph (a) a stipulation exe-
cuted by each party or counsel for each party. Such stipu-
lation shall include the matters specified in subparagraph 
(2). 

(2) Content of Stipulation: The stipulation required by 
subparagraph (1) shall include the following: 

(A) A statement of the issues to be resolved by the 
arbitrator; 

(B) an agreement by the parties to be bound by the 
findings of the arbitrator in respect of the issues to be 
resolved; 

(C) the identity of the arbitrator or the procedure to 
be used to select the arbitrator; 

(D) the manner in which payment of the arbitrator’s 
compensation and expenses, as well as any related fees 
and costs, is to be allocated among the parties; 

(E) a prohibition against ex parte communication 
with the arbitrator; and 

(F) such other matters as the parties deem to be ap-
propriate. 
(3) Order by Court: The arbitrator will be appointed 

by order of the Court, which order may contain such direc-
tions to the arbitrator and to the parties as the Judge or 
Special Trial Judge considers to be appropriate. 

(4) Report by Parties: The parties shall promptly re-
port to the Court the findings made by the arbitrator and 
shall attach to their report any written report or summary 
that the arbitrator may have prepared. 
(b) Voluntary Nonbinding Mediation: The parties 

may move by joint or unopposed motion that any issue in 
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(7/6/12)92 RULE 124 

controversy be resolved through voluntary nonbinding medi-
ation. Such a motion may be made at any time after a case 
is at issue and before the decision in the case is final. 

(1) Order by Court: The mediation shall proceed in ac-
cordance with an order of the Court setting forth such di-
rections to the parties as the Court considers to be appro-
priate. 

(2) Tax Court Judge or Special Trial Judge as Medi-
ator: A Judge or Special Trial Judge of the Court may act 
as mediator in any case pending before the Court if: 

(A) the motion makes a specific request that a Judge 
or Special Trial Judge be designated as such, and 

(B) a Judge or Special Trial Judge is so designated by 
order of the Chief Judge. 

(c) Other Methods of Dispute Resolution: Nothing 
contained in this Rule shall be construed to exclude use by 
the parties of other forms of voluntary disposition of cases. 
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